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IN THE CIRCUIT COURT OF HOLMES COUNTY, MISSISSIPPI 


---- x 

ELLA MAE HOWARD HORTON, and : 

NATHAN RANDALL HORTON, WIDOW AND : 

SON OF NATHAN HENRY HORTON, DECEASED, : fc 

INDIVIDUALLY AND ON BEHALF OF : 

ALL WRONGFUL DEATH BENEFICIARIES : 

AND THE ESTATE OF THE DECEASED, ; 

Plaintiffs, : 

- against- : NO- 9050 

THE AMERICAN TOBACCO COMPANY and : ' 

NEW DEAL TOBACCO AND CANDY COMPANY, : 

INC. , ' 

Defendants : 

.— .— ----J-i-- * 

Deposition of Ka.rl Heinz GinzeJ, M. D., 
held at the Barrett Law Offices, 404 Court 
Square North, Lexington, Mississippi, 
on the 28th day of February, 1990, at 8:45 
a.m., before Kellye S. Smith, a Notary Public 
for the State of Mississippi. 
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IN THE CIRCUIT COURT OF HOLMES COUNTY, MISSISSIPPI 

-- x 

ELLA MAE HOWARD HORTON, and : 

NATHAN RANDALL HORTON, WIDOW AND : 

SON OF NATHAN HENRY HORTON, DECEASED, : 
INDIVIDUALLY AND ON BEHALF OF : 

ALL WRONGFUL DEATH BENEFICIARIES : 

AND THE ESTATE OF THE DECEASED. : 

Plaintiffs, : 

-against- : NO. 9050 

THE AMERICAN TOBACCO COMPANY and : 

NEW DEAL TOBACCO AND CANDY COMPANY, : 

Inc., • - . ; ; 

Defendants ■ : 

---------i-x 

Deposition of Ka.rl Heinz Ginzel, M. D. , 
held at the Barrett Law Offices, 404 Court 
Square North, Lexington, Mississippi, 
on the 26th day of February, 1990, at 6:45 
a.m., before Kellye S. Smith, a Notary Public 
for the State of Mississippi, 
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APPEARANCES: 


BARRETT LAW OFFICES 


Attorneys for Plaintiffs 

404 Court Square North 
Lexington, Mississippi 39095 


BY: JOHN W. "DON" BARRETT, Esq. 


Of counsel 



UPSHAW, WILLIAMS, BIGGERS, PAGE & KRUGER, 
Attorneys for Defendant The American Tobacco 


Company 


309 Fulton Street 


Post Office Drawer 8230 


Greenwood, Mississippi 38930 


BY: JAMES E. UPSHAW, Esq. 


LONNIE D. BAILEY, Esq 


Of Counsel 
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GINZEL 

1 

2 MR. BARRETT : 

3 Let me say a couple of things for the 

4 record before we get started. My name is Don 

5 Barrett and I represent the plaintiffs in this 

6 case. We were requested by the defendants to 

7 produce Dr. Ginzel at 8:00 this morning. And I 

8 want the record to show that we did produce 

9 Dr, Ginzel. We voluntarily produced Dr. Ginzel at 

10 8:00 this morning. 

11 It's now 8:47 and this deposition, the 

12 start of it, is being delayed through no fault of 

13 the plaintiffs. 

14 MR. BA IL E y : 

15 Thats’ true. 

16 MR. BARRETT: 

17 I want to say that, further, for the 

18 record, that this deposition is being taken 

19 because we voluntarily agreed for Dr. Ginzel to 

20 come here. There was an attempted service of a 

21 purported subpoena that was -- it was not served 

22 on Dr. Ginzel, but it was delivered to his home. 

23 That subpoena, the service of it, is 

24 invalid and the subpoena itself is invalid. It 

25 had no legal effect. But, nevertheless, 

AMERICAN NETWORK REPORTING 


http://legacyJibrary.ucSffldUi&K*t(pd37aQaip'nlfciustrydocuments. ucsf.edu/docs/ykxi0001 





GINZEL 


Dr. Ginzel , at our request, has made a good faith 
effort to produce as many of these documents as 
possible. And I have certain documents here that 
I can name now; or I can just tell you 1 have a 
stack of them and y'all can go through them at 
your own pace, if you want to. 

MR. MORRISROE: 

Just, if you could, for the record, 
briefly tell us why the subpoena is no good. 

MR. BARRETT: 

Well, in the first place, you can't -- 
Mississippi Rules don’t allow a person to be 
subpoenaed outside of the county of his residence, 
certainly not across state lines. They can’t be 
forced to come bring documents across the state 
1 i lie . I doubt that he could even be forced to 
leave whatever county Little Rock, Arkansas is in. 

Secondly, it was not personally served 
on him. Those two reasons. You know, those are 
legal questions, we don't need to argue with them 
right now. But regardless of that, we made a good 
faith effort to produce so that this deposition 
can proceed smoothly, and so y’all can discover 
what it is you want to discover. We have a 
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GINZEL 

substantial body of documents. 

KARL HEINZ GINZEL, called 

as a witness, having been first duly sworn by 
the Notary public, was examined and testified 
as foilow s : 

EXAMINATION BY 
MR. MORRISROE: 

Q. Let's begin, then. My name is Gary 

Morrisroe, Dr. Ginzel. I'm with Chadbourne 
£. Parke in New York, representing the American 
Tobacco Company. To my left here is Lonnie 
Bailey. He's with the Upshaw, Williams firm in 
Greenwood. To Mr. Bailey's left is Jim Upshaw. 
He's the Upshaw in the Upshaw, Williams firm. And 
at the end of the table is Ed Blackmon, and Ed's 
with Blackmon, Blackmon and Evans in Canton, 

Mississippi. 

We're here today to take your 
deposition, as your counsel just pointed out. And 
I'm in complete agreement, we were scheduled to 
start at 8:00, and confusion with the court 
reporter resulted in us starting now. So, I 
apologize for bringing you here a little early 
just to sit around and chat with us until the 
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court reporter got here. 


I have right here what I believe to be 
a copy of the subpoena that Mr. Barrett just 


Have you seen the subpoena? 

A . Yes. 

Q. Would you take a look at that. 

A. Yes, uh-huh . 

MR. MORRISROE: 

Can I have this marked as Exhibit 1. 

(Whereupon, document above referred to 
was marked as Defendant's Exhibit 1 for 
identification, as of this date). 

Q* (BY MR. MORRISROE) I understand from 

your counsel that you did bring some documents 
with you today that have something to do with the 
subpoena. I guess I'm a little unclear. You’re 
not representing that it fully complies, you’re 
just saying that -~ 

MR. BARRETT: 

I'm saying he made a good faith effort 
to bring the documents that were listed there; 
although, he's not compelled to do so. 

Let ne say one other thing I forgot to 
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'i 

say: Part of the request is to brinq slides. He 


3 

brought those slides. I have them in my 


4 

possession right now. He's given them to me. And 


5 

Dr. Ginzel is willing to show them to you, and to 


6 

discuss them with you, and is willing to make 


7 

copies for you. But these are slides that he uses 


8 

in his classwork and he can't allow you to take 


9 

them today to do anything with them. He's got to 


1 0 

Lake them back home; with him. 


1 1 

He also has a couple of books, you 


1 2 

know, his IARC Monograph, things like that, that 


1 3 

he'll have to take back with him. 


1 4 

MR. MORRISROE: 


1 5 

Why don't we go through it and what we 


16 

can keep, we'll keep. what we can’t, we'll mark 


1 7 

and we'll get another time. 


1 8 

MR. BARRETT: 


19 

Fine. 


20 

Q ■ <BY MR. MORRISROE) In fact, why don't 


21 

we go through the subpoena item by item just so I 


2 2 

know what these things respond to. 


23 

The first paragraph talks about all 


24 

medical records, autopsy reports, and the like. 


2 5 

You've handed to me the February 27th, ,987, 



AMERICAN NETWORK REPORTING 



http://legacyJibrary.ucSffldUi&K*t(pd37aQaip'nlfciustrydocuments. ucsf.edu/docs/ykxI0001 




G I N Z t L 


Veterans Administration Affidavit by Custodian of 
Records. I guess this was Exhibit 4 to the 
Leffall deposition. This is the autopsy report 
for Nathan Horton? 

A. Yes. 

MR. MORRISROE: 

I'd like to have this marked as Exhibit 


(Whereupon, document above referred 
to was marked as Defendant's Exhibit 2 for 
identification, as of this date.) 

Q. (BV MR. MORRISROE) And that shows that 

you have that in response to paragraph No. 1? 

A. Right. 

Q. On to No. 2, the pleadings, 

interrogatory answers, deposition transcripts. 

A . None. 

Q. Nothing? 

A. Nothing . 

Q. Paragraph 3, all memoranda, 

correspondence, reports, drafts and notes and such 
that were reviewed by you or sent by you. 

A. None. 

Q. Paragraph 4, and those are printouts of 
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computer or word processing. 

A. Nothing. 

Q. No. 5 asks for your most recent CV. 

MR. MORRISROE: 

I'd like to have this marked as Exhibit 
3 . 

(Whereupon, document above referred 
to was marked as Defendant's Exhibit No. 3 for 
identification, as of this date.) 

Q. (BY MR. MORRISROE) We're up to 

paragraph 6, the documents in the CV. 

A. Well, "documents," I don't know whether 

they refer to my publications. They're all in the 

public domain and are excessive. Some are not 
published yet but will be out this year. 

MR. BARRETT: 

We have abstracts of — 

A. Oh, we have abstracts of three papers 

which I will be giving. 

Q. (BY MR. MORRISROE) Are these the 

unpublished ones? 

A. No. There are more unpublished ones. 

And 1 have a few papers, actually, some of the 
latest publications in here. 
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G I N z e l 

MR. MORRISROE: 

I'm going to mark all of these as 
Exhibit 4, and that will be in response to 
paragraph 6. 

MR. BARRETT: 

Don't you think you better go through 
them and identify them? 

MR. MORRISROE: 

Ves, that's what I'm going to do. Then 
they'll all be just 4, or do you want to do them 
separate 1y? 

MR. BARRETT: 

It might be easier. 

MR. MORRISROE: 

All right, let's do them separately, 

then . 

Q. (BY MR. MORRISROE) The first one is a 

Wall Street Journal article. It's January 22, 
1990. 

A. That was the Journa1 quoting part of an 

article which was published in the Tobacco and 
Youth Reporter. 

Q. And that's described here in the 

lead-in to the article. 
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G1 K Z t I. 

(Whereupon document above referred 
to was marked as Defendants' Exhibit No. 4 for 
identification, as of this date.) 

Q • (BY MR, MORRISROE) Then, now, as 

Exhibit 5 we have the Tobacco Youth Reporter, 
Autumn 'B9. Is this the article that the WaI 1 
Stree t Journal is quoting? 

A. Exactly. Part of it, part of it. 

(Whereupon, document above referred 
to was marked as Defendant’s Exhibit No. 5 for 
identification, as of this date). 

Q. (BY MR. MORRISROE) And now we'll mark 

as Exhibit 6 an abstract form. And this says it's 
an abstract for an article by you and Judith 
Dunaway, entitled "The Smoke of a Single 
Cigarette." 

(Whereupon, document above referred 
to was marked as Defendant’s Exhibit No. 6 for 
identification, as of this date). 

Q. (BY MR. MORRISROE) Exhibit 7 is another 

abstract form, and this is for an article where 
you were listed as the sole author. It’s entitled 
"A Quantitative Estimate of Exposure of Active 
and Passive Smokers to Chemicals in Cigarette 
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Smoke , " 

(Whereupon, document above referred 
to was marked as Defendant's Exhibit No. 7 for 
identification, as of this date). 

Q. (BY MR. MORRISROE) And No. 8 is another 

abstract, and again you were the sole author. The 
title is "A Hypothesis on the Peripheral Origin of 
Smoking Satisfaction and its Implication for 
Nicotir.e Replacement." 

(Whereupon, document above referred 
to was marked as Defendant's Exhibit No. 8 for 
identification, as of this date.) 

Q. (BY MR. MORRISROE) Now, let’s see. I 

recognize this form as the TPLR, that’s the 
Toba c co Products Liability Reporter . The cite to 
it is 4.9 TPLR 5.69. And the title of this is 
"Observations on the R, J. Reynolds Tobacco 
Company’s Report 'New Cigarette Prototypes That 
Heat Instead of Burn Tobacco'." 

I guess that’s about the Premier 

A. Premier, yes. 

Q. Actually, I think it is Premier. I 

don’t think there's an "E" at the end. 
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GIKZFL 

A . Pa rdon? 

Q. There's no "E" at the end. It's 

Premier. 

A. Well, I pronounced it French, prem-yay 

< pho n e tic ) . 

Q ■ Oh, I thought you have to have an "E" 

at the end for that. 

A ■ No. "I" is the last letter. 

(Whereupon, document above referred 
to was marked as Defendant's Exhibit No. 9 for 
identification, as of this date.) 

0- (BY MR. MORRISROE) And now the last 

document we have here we’ll mark as Exhibit 10. 

1 1's the Social Science Record, the Journal of New 
Y ork State Council for the Social Studies. It's a 
Fall '88 publication. 

(Whereupon, document above referred 
to was marked as Defendant’s Exhibit No. 10 for 
identification, as of this date.) 

Q. (BY MR. MORRISROE) That takes care of 

that. That was in response to, I suppose, more or 
less, paragraph 6? 

A. I have submitted at the first 
deposition for the work entirely in Atlanta. That 
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GINZEL 

was '88. 

MR. BARRETT: 

They have that here. 

A. Several papers, earlier papers, 

scientific publications on my work on nicotine. 

Q. (BY MR. MORR1SROE) Let's see. Now, 

paragraph 7 was all articles, studies or reports 
published or unpublished since the last trial. 

So, I guess that you've already responded to that? 
A. This is actually this. 

Q. No. 8, all tapes, documents, notes, 

drafts revaewed by you or relied on by you, 
including the Surgeon General's Reports in 
connection with your opinion in this trial. Do 
you have anything else? 

MR. BARRETT: 

Now, y'all have the copies of the 
Surgeon General's Reports. 

MR. MORR1SROE: 

Sure . 

MR. BARRETT: 

There's no need for us to — 

A. 1'm quoted as one of the expert 

reviewers in the Surgeon General's Report on 
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G I N Z E L 

nicotine addiction. 

Q. What was that/ '87 or ’88? 

A. Well, it was actually the '87 report 

but it appeared in '88. So. it's quoted as 1988. 

Q. Is that the only Surgeon General's 

Report that you were an expert reviewer for? 

A. That's correct. 

Q. No. 9, copies of all invoices, 

statements or bills submitted by you for services 
rendered in this case. 

A. There are none. 

Q. There are none? No. 10, all memoranda, 

correspondence, reports, drafts, notes that were 
reviewed by you or were exchanged between you and 
any of the people or organizations listed in 
Exhibit A. 

A. None . 

Q. Would you take a look at Exhibit A -- 

A. Yes, sure, 

Q. — so you'll know who's there. 

A. 1 know several of the people. I've 
talked with them on the phone. 

Q. But you haven’t exchanged anything with 

them, okay . 
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And, then. No. 11 -- 

A. We exchanged reprints from time to 

time, you know, which are published, but no 
material pertinent to the case. 

Q. Then the last paragraph is paragraph 

11. All charts, graphs, and other things, 
i transparencies, demonstrative aids or documents 
that you utilized at the meeting in Lexington back 
in I guess it was November. 

HR. BARRETT: 

In response to that we have two sets of 
slides, and also a little paper from the U.S. 
Department of Health and Human Services, 
describing a small slide presentation that can be 
obtained freely or cheaply or something like 
that. 

Q. (BY MR. MORRISROE) This is a two-page 

document that is entitled "A Physician Talks about 
Smoking: A Slide Presentation." We'll mark that 
as Exhibit 11. 

(Whereupon, document above referred 
to was marked as Defendant's Exhibit No. 11 for 
identification as of this date.) 

Q. (BY MR. MORRISROE) And then, let's 
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1 j 

2 | see. The iast thing 1 see that plaintiffs’ 

3 counsel has in front of him are two sleeves of 

A transparencies. And I suppose it would be better 

5 — I know we've talked about this a little bit 

6 today -- if you could, juBt in your own words 

7 explain to us for the record what those are. 

8 MR. BARRETT: 

9 Generally what they are. 

10 A. Okay. It is various graphs showing the 

11 incidence of various cancers. Then showing the 

12 increase in lung cancer paralleling the increase 

13 in cigarette consumption. A dose response curve. 

14 Do you want me to go through everything? 

18 Q. (BY MR. MORRISROE) Yes, that would be 

16 helpful, if you would. 

17 A. That will take Borne time, though. 

18 Q. Well, I think you're making progress. 

19 A. I have gone through the first sets of 

20 that very quickly. I have here a graph, which I 

21 use myself a lot, which shows the association of 

22 smoking and lung cancer, and then giving the 

23 intermediate steps. The first one is what is in 

24 the smoke. The second one, the smoke ingredients 

25 taken up into the body. The third step would be 



AMERICAN NETWORK REPORTING 


http://legacy.library.uc^rBdUiftK*t(pd37aQ0<lp'nlfciustrydocuments. ucsf.edu/docs/ykxi0001 





GINZEL 


what happens to the smoke ingredients in the 
body . 

And the relationship between the last 
step and the end product, lung cancer, is covered 
now by what we call molecular epidemiology. The 
association between smoking and cancer would be 
clinical epidemiology. So we have filled in 
several of the steps between smoking exposure and 
lung cancer. 

I guess -- I cannot see the details — 
but I guess that slide shows the prospective 


studies. 


I don't want to interrupt you or be 


rude, Doctor, but 1 liked the way you were able to 
describe the first column quickly. I don’t know 
if the following ones are not susceptible to a 
quick description. 

A. Yes, that's what I said. 

Q. They're not? All right. So why don't 
we just then figure out how many we have. There 
are four in a column? 


all. 


A. There are 20-plus. I would say 37 in 


Thirty-seven total? 
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A. Thirty-seven total. 

0- So there are 37 total transparencies. 

1 would like to get them marked. 

MR. BARRETT: 

Let me make a suggestion. I'll go make 
a Xerox of the two pages and we'll mark that just 
to have something to mark. 

Q. (BY MR. MORRISROE) Mr. Barrett just 

stepped out to make copies of those two 
transparency sleeves. Not. of course, for the 
purpose so we can know what's on those, because, 
obviously, a copy won't help us; but just so we 
know how many slides there are. 

I understand you need to take these 
transparencies back with you. 

A. I have a lecture next week. 

Q. I request that you provide them to us 
as soon after as possible. And we will, if you 
prefer -- it will be our expense -- we'll have the 
copies made. Or if you would rather have the 
copies made, you can bill us for it. 

A. It is much easier to have them made. 

Q. When is your lecture that you need 

these slides for? 
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A. I don't know whether it's Tuesday or 

Wednesday next week. 

Q. I understand that you're going to 
Australia? 

A. I'm leaving two weeks from this 

Friday. 

Q. Okay. So can we establish that before 

you go to Australia, you will have the copies 
made? 



A. Usually it takes one week. So I think 

it can be done. 

Q . Thanks . 

MR. M0RR1SR0E: 

We're up to Exhibit 12. Let's mark 


these photocopies of the transparencies as an 


exhibit. 


(Whereupon, document above referred 


to was marked as Defendant's Exhibit No. 12 for 
identification, as of this date) 

MR. MORRISROE: 

Don, we agreed while you were out of 
the room that Dr. Ginzel, in the week between his 
lecture and his departure for Australia, will get 
copies of these transparencies made. And we, of 
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course, will pay for that. And then he’ll send 
them to us. Or, I don't know, Don may prefer that 
you send them to Don. 

MR. BARRETT: 

Do that just so I'll have a record of 
when they arrive. 

MR. MORRISROE: 

If you don't mind, what we'll do, Don, 
is probably try and confirm through you that they 
are, in fact, being made and being sent just 
before the doctor leaves, so there's no 
misunderstandings. 

Q. < BY MR. MORRISROE) Just before we 

started talking about what was to be produced 
today, I think you mentioned that there were some 
other books and things that you brought — 

A. Oh, I have with me my bible, which is 

the I ARC Volume 38 Tobacco Smoke. At the last 
deposition I took it out and pointed to a 
paragraph of it. 

0. Do you plan to do that today or will 

j 

! you let the circumstances just tell you? 

MR. BARRETT: 

Yes, we do, regardless of what the 
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question is. 


the book. 


I have not memorized the contents of 


(BY MR. MORRISROE) Anything else that 


you brought with you today? 

A. I have brought with me the two papers, 

the one which you have a copy of, the Tobacco 


Product Litigation 


the one on the 


smokeless cigarette, and the earlier paper because 
it has tables of carcinogens. And if you want to 
refer to any particular carcinogen we could 
consult these table: a. 


later. 


I think we may bring that up a little 


Anything else? 


A. I have several papers, which if they 

come up in questions I could refer to them. 

Q. Which paperB are those? 

A. A paper by Duckwrey and two or three 

other papers. 

Q. What's Duckwrey's paper on? 

A. He is one of the earlier researchers in 

cancer. He found the relationship between time 
and dose. And he also found that a single 
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o 

Q. Yes, please. 


3 

A. "Interindividual Variations Among Humans 


4 

in Carcinogen Metabolism, DNA Adduct Formation, 


5 

DNA Repair." 


6 

And the second paper by Harris and many 


7 

other authors, "Pathobiological Effects of Tobacco 


8 

Smoke Tumor Promotors and Asbestos in Human Lung 


9 

Cells In Vitro." 



And you can tell that I love Harris. 


1 1 

"Human Tissues and Cells in Carcinogenesis 


1 2 

Research." Again, Curtis Harris. 


I 3 

A paper by Renee Truhaut, 


1 4 

T-r-u-h-a-u-t, from the French Academy of 


1 5 

Sciences. It's a very long title. Are you sure 


16 

you want the whole title? 


1 7 

Q. Well, is there a cite to it? You can 


18 

just take down the cite. 


1 9 

A. "The Problem of Thresholds for Chemical 



Carcinogens." 


21 

Q. It's in the American Industrial Hyqiene 


22 

Association Journal. It’s < 4 1 > 10/80. It's a 


23 

1980 publication. 


24 

A. A paper from R. J, Reynolds Tobacco 


25 

Company, "Methods of Collection of Smoke for 
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Analytical Purposes" by Dube and Green. And a 
simple paper, "Contributory Cause Unnecessary and 
Insufficient" by Richard Riegelman. 

£>• I think the one title we left off was 

the first article we talked about, and that was 


Duckwr ey. 


A. Oh, we left out the title? 

Q. It's "Quantitative Aspects In Chemical 

Carcinogenesis." 

Dr. Ginzel, for the record, can you 
tell us how many times you've given deposition 
testimony prior to today? 

A. Twice. Once in the Horton, the first 

Horton trial. And the second time also by 
American Tobacco Company in the Grinne11 trial. 
That was December, a year before, December ’68 I 
think it wa s. 

Q. And those, not only smoking and health 

cases, but those are the only two depositions that 
you've ever given? 

A. Yes. 

Q. Was the Horton trial the only trial 

testimony you've ever given? 

A. I’ve given testimony in the Horto n 
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1 

GINZEL 


2 

trial and shortly afterwards in the Gonzalez. 


3 

Q • I'm sorry. That's right. 


4 

A. There was no deposition. 


5 

Q. That then became the Girton case. That 


6 

was in Philadelphia. 


7 

A. That was in Philadelphia. 


8 

Q- So, I'm not going to dwell today on the 


9 

rules of testimony that we're bound by. I just 


10 

want to make sure that you understand I'm here 


1 1 

today to ask you some questions and you're here 


1 2 

today to give some answers. 


1 3 

I'll try and ask the questions as 


1 4 

clearly as I can. I’d appreciate if you don't 


1 5 

understand what I say, either because the tone of 


1 6 

my voice or the inartful question, let me know and 


1 7 

I’ll try and rephrase it. I’m going to assume 


18 

that if you don’t tell me that, that you've 


1 9 

understood what I've asked you when you answer the 


20 

question, and then we'll take it from there. 


21 

You're not on any medication today that 


22 

• 

would affect your ability to understand my 


23 

questions or give an answer? 


24 

A . No . 


25 

Q ■ And you’re not suffering from any sort 
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of illness that would affect your ability to 
answer the questions? 

A . No . 

Q. Even though we're pressed for time 

today, and, once again, it's certainly no fault of 
yours, we still are going to be civil. Of course, 
if you have to take a break at any time, please 
let me know and we’ll do that. 

1 understand we're going to strive to 
either have a very short lunch or work through 
lunch, but we'll deal with that when that comes 
up. I understand today -- we talked about it a 
little bit before the deposition -- you’re 
available until approximately 3:30, and at that 
time you're going to leave for the airport? 

MR. BARRETT: 

Well, the plane leaves at 5:12 or at 
5:15. He probably needs to get out of here by 
3:20, maybe. 

Q. < BY MR. MORRISROE) Well, maybe we can 

have the court reporter get in the car with me, 
and I'll sit in the back seat, and we'll continue 
it on the way to the airport. 

°h, well, you can take me to the 
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airport on your way to Jackson. 

Q. You know the procedure, that you're 

entitled to review the deposition when it's typed 
up in transcript form and correct it and sign it. 

I assume you want to take that right? 

A . Sure. I want to but I'm not sure 

whether it can be done before I leave for 

Australia. 

MR. BARRETT: 

Just have it done as quickly as you 
can. Get it to me. I'll get it to him. 

A. I may simply not have the time to do 

it, but if ] get it in time, but I can do it after 

my return immediately. 

Q. <BY MR. MORRISROE) You understand that 

it will be probably pretty close to the trial. 

A. It's ones week. I will be back one week 

prior to the trial. 

Q. Well, maybe what we can do is -- 


MR. BARRETT: 


Don't y'all get daily copy? 


MR. MORRISROE: 


Yes, we do. We’re going to get this 
expedited. We can get this to you in a day or 
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A. My predicament is I am so snowed until 


then. 

Q- <by MR. MORRISROE) What I'm going to 

suggest as that we will pay for the Federal 
Express freight for you to send it back to us from 
Australia, if you want to do that. 

A. This, I really don't want to do. I 

have a lot of luggage to take with me and I don't 
want to take it to Australia. 

MR. BARRETT: 

Put it this way: The doctor will 

cooperate. I’ll cooperate. We'll get it back to 
you as quickly as humanly possible. 

MR. UPSHAW: 

Let me say this: We'll get it to him 

by Monday. You'll have this by Monday. And it's 
been my experience, you’re not going to change 
many answers. You just read through it and you're 
not going to change ten answers. It won't be hard 
to correct, Dr. Gin 2 e1• 

A. The only problem is I'm a 

perfectionist. There are usually a lot of 
misspellings. And, then, I agree that my accent 
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is such that you may misread or mishear some of 
the words, which, you know, I want to go through 
them very accurately, which I won't have the 
time. This is my main problem, 

0. (BY MR. MORRISROE) Well, all I can say 

then is — 


MR . BARRETT: 


Everyone act in good faith. 


MR. MORRISROE: 


Everyone act in good faith. 


MR. BARRETT: 


It’s not a crucial thing if he didn't 



sign it. 


<BY MR. MORRISROE > If, of course, we 


get it back and you've had substantive changes, 
then we'll have to consider revisiting whatever 
the areas you've changed for follow-up deposition 
before the trial. 

A. There hasn't been any precedence. 

Q. No, I understand that. That's what 
we're guarding against, because we're only going 
to get it back a short time before trial. 

So, let's continue. I assume, Doctor, 
that you intend to testify in person at the Horton 
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retrial that's scheduled to start April 23rd? 


Correct, 


Q. And one thing — there's no need to 

mention it because of the way you've performed so 
far - - but you know you have to give an audible 
answer so the court reporter can take it down. 
Just shaking your head or nodding your head is 
insufficient, even though you and I will 
understand what you're talking about. 

A. Yes . 

Q- And other thing is that it will be a 

lot better if you'd wait for me to finish my 
question before you try and give me an answer. 



Q. There are rules that we have to let 

govern here today and one is that I'm allowed to 
ask a full question. And the other is that you're 
allowed to give a full answer. And by that, I 
mean you can explain any answer that you want to 
explain, but I am going to expect that you give me 
the answer to a question. We can deal with that 
as that comes up. 

Doctor, do you plan to engage in any 
further preparation for your trial testimony other 
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than what you've done to date? 


A. No, I don't. 



Q. So, as we sit here today you are in the 

mental state, as far as your preparation goes, 
that you will be on April 23rd? 

A. Yes. 

Q. Did you meet with any attorneys for the 

plaintiffs since the meeting that was held in 

November at the Methodist church here in 
Lexington? Let's set that aside for a minute. 

A . No . 

Q. Besides that, have you had any other 

meetings to prepare for this deposition? 

A . No . 

Q. Now, I understand that you got into 

town last night and Mr. Barrett was good enough to 
put you up at his house. So 1 guess you met 
then. But what you're saying is you had no 
discussions about this deposition? 

A. I think we discussed the subpoena. 

Q. Right. 

A. And the documents. 

Q- And I'm not trying to infer that that's 

a misrepresentation, but I want you, when I ask a 
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• L j 

; 

2 

question, to think about it carefully, because 

3 

that was a meeting before this deposition that yoi 

• 4 

had with the plaintiffs' lawyer. 

5 

Were there any others? 

6 

A . No. 

• 7 

Q. So that's it, just the one you had 

8 

yesterday? 

9 

A 

A. Yes. 

• 

10 

Q* And you said you talked about the 

1 1 

subpoena. What else did you talk about? 

• 

A. Nothing else about the case at all. 

1 3 

Q. You didn't talk about the anticipated 

1 4 

testimony today? 

• 15 

A . No . 

16 

Q« The anticipated questions? 

17 

A . No . 

18 

Q. Anything about your prior testimony? 

19 

A . No . 

20 

» 

Q. And it was just Mr. Barrett at that 

21 

meeting? 

22 

A. Yesterday? Yes. It was really a 

» 23 

social get-together. 

24 

Q. Yes, I understand that. 

25 

» | 

L 

Doctor, what are your fees that you are 

AMERICAN NETWORK REPORTING 


http://legacyJibrary.ucSffldUiaKfct(pd37aQaip'nlfciustrydocuments.ucsf.edu/docs/ykxi0001 



36 




r *-j 






1 

i 

3 

4 

5 

6 
7 

e 

9 

1 0 
11 
12 
1 3 
1 4 

15 

16 
17 
1 8 
1 9 
20 
21 
22 

23 

24 

25 


G1 N 2 E L 

charging for your consulting in trial preparation 
in this case? 

A. S250 an hour, which I do not take 

personally. I have not taken any money 
personally. It goes into a UAMS, that's 
University of Arkansas for Medical Sciences', 
account on tobacco research. 

Q. Are you the head of the group, for want 

of a better way to say it, that would be the 
beneficiary of that collection of money? 

A . Yes . 

Q* And what types of purposes do you put 

that money to? 

A. Education literature. I made a video 
presentation which I had to pay for. This type of 
thing. 

Q. Anything else? 

A. That covers it, more or less. 

Q. Do you do any other legal consulting 

work other than smoking and health cases? 

A . No . 

Q. And I assume we’re going to receive a 

bill from you for your time for today; is that the 
way this is going to work? 
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r don't know. 


MR. BARRETT: 

That will be fine. You just send it to 
me and I'll pass it over to Gary. 

(BY MR. MORRISROE) Now, you say that 
you're charging $250 an hour for your work in this 
case. Is that what you're charging the Hortons 
for being retained as an expert witness? 

A . Yes. 

9- So that's being charged to the 

plaintiffs in addition to being charged to us for 
your presence here today? 

MR. BARRETT: 

I object to the form of the question. 

I don't understand what you’re saying. 
MR. BARRETT: 

It seems to indicate that maybe there's 
doub1e billing. 

Q. (BY MR. MORRISROE) Right. I'm being 

unclear. I just want to make sure that the 
American Tobacco Company is not the only entity 
that you’re charging $250 in this case? 

A. That's correct. 

Q. So when you do work, other than 
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1 

2 appearing at a deposition that we are paying for, 

3 you charge that to the plaintiffs? 

4 A . Yes . 

5 Q . Have you received any money from the 

6 Hortons to date? 

7 A. No . 

8 Q. No? 

9 Do you have any outstanding bills to 

10 the Hortons? 

11 A . No. 


12 

Q* Is your fee in any way contingent on 

1 3 

whether the Hortons are successful ultimately? 

1 4 

A . No . 

15 

Q* Vou just figure some day you'll settle 

16 

up, submit a bill? This case has been going on 

17 

for a while now. You've never sent - - 

1 8 

A. It was already settled. 

1 9 

Q. Oh, your first bill from the first 

20 

trial was settled? 

21 

A. That wati settled, yes. 

22 

Q. And you were paid for that? 

23 

A* Yes. That was paid into that account. 

24 

into the tobacco re: search. At the time it was 

25 

Behavioral Pharmacology. It was changed to the 
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Tobacco Research title. 

Q. How much were you paid at that time? 

A. I think the total that I received was 

about S3,000, That included a deposition. 

Q- And about when was that? Was that 

after the first trial? 

A. That was: after the first trial. 

Q. Now, Doctor, I’d like to talk about the 

meet, ng that I told you we were going to set aside 
for discussion on, that was held in Lexington, 
Mississippi at the Methodist church. I belie _• it 
was sometime back in November of ’89. 

A. Correct . 

Q- You attended that meeting, correct? 

A . Yes . 

Q. And that meeting was held at the 

Methodist church here in Lexington? 

A. Right. 

Q. For the purpose of our reference to it, 

it will just be easier. I'll just call it the 
"Methodist church meeting"? is that okay, so 
we’ll all understand what we're talking about? 

A . Yes. 

Q. Can you recall the date of that 
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1 

2 

Q. And Dr. Johnson? 


3 

A. And Dr. Johnson. Dr. Downer, 


4 

Dr. Johnson and O'Neal were there for the whole 


5 

meet i n g . 


6 

Q. And Mr. Barrett was there, of course? 


7 

A . Yes. 


8 

Q. Do you ({now Fred Clark? 


9 

A. I think he came late, too. 



MR. BARRETT: 


11 

Fred was a little late. 


12 

Q* (BY MR. MORRISROE) Anybody else you can 


1 3 

think of now that might have been there? 


] 4 

A . No . 


15 

Q. About how long did the meeting last? 


16 

A. Four hours, three hours. 


17 

Q- And the meeting began in the morning; 


18 

is that right? 


1 9 

A. It was in the morning, yes. 


20 

Q- And it ran approximately to lunch time? 


21 

A. To lunch time. 


22 

Q- And then you broke for lunch? Did the 


23 

group lunch together? 


24 

A. Part of it. I think O'Neal had to 


25 

leave because his wife picked him up. And the two 
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doctors, Downer -- and what was the other name? 

Q . Johnson. 

A. Johnson and Wheeler, they had lunch 

with us, yes. 

Q> Did the meeting continue during lunch 

or was it then just, social? 

A . Social. 

Q. After lunch did people go their 

separate ways? 

A. We went our separate ways, yes. 

Q. Have you had any follow-up meetings 

with any of those individuals? 

A. No, 1 haven’t. 

Q. Other than Mr. Barrett last night? 

A. (Witness nods his head.) 

Q. But you've not seen any of the other 

people since then? 

A. No, I haven't. 

Q. Now, we've talked about the Methodist 

church meeting and your meeting with Mr. Barrett 
last night. How many other timeB, since the first 
trial, have you had any conversations with any of 
the plaintiffs' lawyers? 

A. I have had conversations with Don 
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Q. It's about the same? 

A. About the same, you know. I think we 

didn't talk for a whole year after that. 

Q. Dr. Ginzel, as far as you understood 
it, what was the purpose of the Methodist church 
meeting? 

A. To exchange our opinions, and for me to 
present some of the account, according to my 
expertise, of the regulation of tobacco use, 
smoking and specifically in lung cancer. 

Q. When you say "to exchange opinions," do 
you mean everyone who was at the meeting was an 
equal participant? 

A. Well, I was more or less giving a talk 

with discussion. 

Q. And I have drawn the conclusion that 
Dr. O'Neal was a secondary lecturer to you at that 
meeting? 

A. He also presented some of his findings. 


Q. And the other attendants there were 
really there to listen to what you and Dr. O’Neal 
had to say? 

A. Well, and, you know, to talk and ask 
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• 

i 

2 

que stions. 

Really, they revealed a lot of 

3 

knowledge. 


4 

• 

Q • 

But the purpose was for you and 

5 

Dr. O'Neal 

to give a presentation, and for the 

6 

other people to observe and then interact in 

• 7 

whatever way they thought was appropriate? 

8 

A . 

Right. 

9 

Q. 

And how did you come to that 

• 10 

understanding of the purpose for that meeting? 

11 

A . 

Don asked me would I care to come. 

12 

• 

Q • 

So that was Don’s idea? 

W 

1 3 

A . 

Yes. 

14 

Q. 

And Don called you up and explained 

» 15 

what he wanted to do and you were in agreement? 

16 

A . 

Yes . 

1 7 

Q. 

Do you know about when you first heard 

• 18 

about this 

meeting, when Don made that call? 

1 9 

A . 

I don't remember. 

20 

flh 

Q • 

A month before, several months before? 

• 

21 

> 

A . 

I don't know. Maybe three months 

22 

before but 

it's just — 

» 

Q. 

Do you know who decided on the 

24 

participants at that meeting? 

25 

* 1 

A . 

No. I think Don did. 
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Q. But you don't know that? 


A . No . 


Q. What I'm asking is: Don did not call 

up and say, "Dr. Ginzel, I'm thinking of having 
this meeting. You know who my experts are. Who 
do you think we should have there"? 

A . No, because I didn't know that yet. 


So, Don arranged for the participants 


to be there? 


A . Yes . 


Q. Other than Dr. O'Neal and Don Barrett 
and Fied C]ark, had you met the other participants 
prior to this meeting? 

A . No . 

Q. What did you bring to the Methodist 

church meeting? 

A • A selection of slides similar to the 
ones which I've selected here. 

Q. And was that it, nothing else? 

A. I think I had a few handouts, papers 

similar to those which I have given you here. But 
I don't recall exactly which ones. 

Q. And you're not making a representation 

that you have given us today everything that you 
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brought to that meeting? 

A. I may give you more or less. 

Q ■ Right. That's what I'm asking. 

A. But it covers about the same area. 

Q. Right. But there's no representation 

that you've given us exactly what - - 

A. No, there's no representation because I 

dad not put aside a set of slides. I do not have 
a set of slides which I show again and again. I 
select them for each case individually. 

Q- Did you bring your demonstrative aid, 
the smoking coke bottle, with you that day? 

A. I brought a video which I made, 

Q. Oh, you made a video of that? But you 
did not actually bring the bottle itself? 

A. No, because the bottle would imply 

smoking a cigarette in the room and we did not 
want to do that. 

Q. So the only way this demonstrative aid 

was presented to the group was through this 
videota pe ? 

A. Through this video. 

Q. Did you bring any of the medical 

records with you that day, Horton's medical 
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records? 


A . No . 


Q. And you brought -- 

A. I did not even know that I had them. I 

look now — with the subpoena I looked through mj 
fjles and probably the records. I did not even 
look for the records again. 

Q. When you did your search through your 

records, was the autopsy report the only Horton 
medical record that you had? 

A. That's the only one I have. 

Q* Did you review any particular 

literature prior to the Methodist church meeting 
in anticipation of that meeting? 

A. No. I selected my slides. And I 

thought of what I would be talking about, as I 
prepare for a seminar or a talk, a student 


1 ecture. 


But nothing in particular? You just 


looked at your slide collection? 


A . Yes. 


Q. Did you review any of the prior 

testimony in any of the smoking and health cases? 
A. No, I did not. And I have not even 
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2 

doctor's records and nurse's and things? 

3 

A . No . 

4 

» 

Q. About how much time did you speak at 

5 

the meeting? I think you’ve said it probably 

6 

lasted about three hours or so. Of that, how much 

• 2 

time did you spend speaking? 

8 ' 

A, Since it was the opportunity not to 

9 

look at my watch and be restricted to a given time 

* 3 0 

period, I cannot tell you. It may have been one 

11 

hour or it may have been two hours. 

12 

ft 

Q. So, the students were not going to get 

1 3 

up and walk out at the end of the period is what 

14 

you’re saying? 

ft 15 

A. Yes. I work with a problem to finish 

16 

on time, so here I was free. 

17 

Q. So you spoke most of the time, I guess? 

* 18 

A. I guess. That is correct. 

19 

Q, And did you limit your talk to the area 

20 

ft 

of your expertise? 

W 

21 

A. Yes, I did. 

22 

Q. And 1 understand from looking at your 

» 23 

CV and your prior testimony, that that area is 

24 

toxicology and pharmacology? 

25 

» 

A. Pharmacology and toxicology. 
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Q. Let’s see, now. During your talk at 

the Methodist church meeting, I assume that you 
talked about the plaintiffs' claim of contaminants 
in the Pall Mall cigarettes that Mr. Horton 
smoked; is that correct? 

A. No. I talked mostly about tobacco, 

which contains contaminants. But about the 
carcinogens in tobacco was my main emphasis. 

Q- For the purposes of the rest of this 

discussion that we're going to have today, so 
there's no confusion, what I mean by the word 
"contaminant" in this case and for this 
deposition, I mean a substance that does not 
naturally occur in either a cigarette or cigarette 


smoke. 


So, I'm not talking about a normal 


constituant of the tobacco or the smoke. I’m 
talking about something that has been identified 
in this case, like pesticides or some other things 
that we'll get to. 

But we understand, from having talked 
to some of these other doctors, that some of these 
pesticides did come up at the meeting at the 
Methodist church? 
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A • I have one table which is published in 

the paper O bservations, which list a few of the 
contaminants with their rating by IARC, and the 
concentrations. So, I showed this table. 

Q. Did you tell the participants at the 
meeting, that in your opinion contaminants in the 
smoke of Mr. Horton's cigarettes were substantial 
contributing causes for his lung cancer? 

A. Any carcinogen in the cigarette is a 

substantial contributing cause. 

C>. That wasn't my question. My question 

was: Did you tell the participants at the 

meeting, that in your opinion the contaminants in 
Pall Mall cigarettes were a substantial 
contributing cause of Mr. Horton's cancer? 

A. I don't think 1 phrased it as you just 

said it because I'm taking the picture as a 
whole. I take all the carcinogens, which are 
substantial contributing causes. 

Q. Okay, Doctor, I understand that 
approach. But for the purpose of this case -- and 
we'll get to it in a minute -- there are claims in 
their interrogtory answers that specifically break 
out the contaminants as additional contributing 
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1 

1 

o 

factors to Mr. Horton's cancer. And you were 

3 

listed as an expert who was capable of supporting 

4 

that. So, we'll get into that. 

5 

But right now your testimony is that 

6 

you did not, at the meeting at the Methodist 

7 

church, make the statement to the participants 

e 

that the contaminants in the cigarettes that 

9 

Nathan Horton smoked were a substantial 

1 0 

contributing cause of this cancer? 

1 1 

MR. BARRETT: 

1 2 

Objection to that. I think that 

1 3 

misstates what he just got through saying. 

I 4 

MR. MORRISROE: 

] 5 

Well, Don, the record, as you know. 

1 6 

will be clear when we get it back. If it did, 

17 

then I’ll stand corrected. If you'd like to 

18 

correct it now. Doctor, please do. But that's my 

1 9 

impression of what you just said. 


A. Well, I definitely would not have 

21 

focused on the contaminants and make a statement 

22 

as you worded it. 

23 

Q. So the answer to my question is yes? 

24 

A. Because I am much more impressed with 

25 

the natural products of tobacco as the 
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GINZEL 


0 

fine. 


3 

But all I asked you was: At that i 

4 

meeting did you tell the participants that the 


5 

contaminants in the cigarettes were a substantial 


6 

contributing cause to Mr. Horton's cancer. Arid I 


7 

believe your answer is no? 


8 

A. My answer is no, because I did not even 


9 

talk about Mr. Horton. 


1 0 

Q. 1 understand that. Fine. But that's 


11 

all you have to say and then we can move on and 


12 

you can answer the next question. 


1 3 

But you do believe «- I believe from 


1 4 

your prior testimony and what I see from 


15 

interrogatory answers -- that the contaminants 


1 6 

that you claim .re in Pall Mall cigarettes were a 


17 

substantial contributing cause to Mr. Horton's 


18 

cancer? Is that your testimony and your opinion? 


1 9 

A. Yes. 


20 

Q. And you still hold that opinion today? 


21 

A. Yes. Any carcinogen is a contributing 


22 

cause . 


23 

Q. And you hold that opinion to a 


24 

reasonable degree of medical certainty? 


25 

A. Yes. 



AMERICAN NETWORK REPORTING j 


http://legacyJibrary.ucSffldUi&K*t(pd37aQaip'nlfciustrydocuments. ucsf.edu/docs/ykxi0001 



» 


» 













1 

5 6 

G1NZE L 


T 

Q. And you appreciate that that's a strong 


3 

conviction, a reasonable degree of medical 


4 

certainty? 


5 

A, It's a scientifically based statement. 


6 

Q. What's your understanding of what that 


7 

-- you say it's a "scientifically based 


8 

statement"? 


9 

A. We know that tobacco, as such, is a 


J 0 

carcinogen in its own right, so decreed by the 


11 

Intel-national Agency on Research for Cancer. 


12 

Q. I was unclear when I made that 


13 

question. What I meant to ask you is: What do 


14 

you understand the phrase "to a reasonable degree 


1 5 

of medical certainty" to mean? Not substantive. 


1 6 

1 don't want to know right now what your testimony 


17 

is of tobacco. I just want to understand what do 


18 

you understand the phrase "to a reasonable degree 


1 9 

of medical certainty" to mean? 



A. More than 50 percent. In the case of 


21 

tobacco, about 90 percent. 


22 

Q. So that's an opinion that's much 


23 

stronger than a guess? 


24 

A. Yes. 


25 

Q. And it's much stronger than a 
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GINZEL 


2 

any animal carcinogen should be regarded as a 


3 

human carcinogen or a potential for human 


4 

carcinogenicity. 


5 

Q. Let me ask you two questions about 


6 

that. When you say "any animal carcinogen," now. 


7 

you know, these agencies have various rankings of 


e 

carcinogens. When you say "any animal carcinogen 


9 

can be considered to have the potential for being 


I 0 

a human carcinogen," does that animal carcinogen 


11 

have to be ranked as a clear animal carcinogen? 


12 

A. Sufficient evidence. 


13 

Q • So that means it’s more likely than 


14 

not ? 


1 5 

A. Sufficient evidence is defined as a 


16 

cause/effect relationship that has been 


17 

established. 


18 

Q* So that means it has to be shown that 


19 

it's a probable animal carcinogen? 


20 

A. No. There’s no probable animal 


21 

carcinogen. It's sufficient or inadequate or 


22 

insufficient. 


23 

Q. Well, you're talking about IARC. There 


24 I 

are other entities, obviously, that rank 


2 5 

i 

carcinogens. The EPA does I believe? 
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A . Yes. 

Q. You did not do any toxicological tests 

with any of the alleged Pall Mall contaminants, 
did you? 

A . No . 

Q. But I understand as a scientist, 

scientists defer to other recognized authorities, 
governmental agencies and the like, to let them do 
the testing, and to let you rely on their 
findings? 

A. That's correct. 

Q. That's how you formulated an opinion? 

You can't possibly go out there and test 
everything yourself? 

A. No, I cannot test everything myself. 

Q. Let me ask you: We've gotten the first 

criteria, I think, in order to figure out 
something as a carcinogen is a substantial 
contributing cause. It's got to be at least a 
probable carcinogen. 

Do you also need to know -- of course, 

I think you do -- that the individual was exposed 
to the carcinogen? 

es 
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2 

Q* So, in this case you would need proof 


3 

that the alleged contaminant was actually in the 


4 

Pall Mall cigarettes that Mr. Horton smoked; is 


5 

that right? 


6 

A. Yes. 


7 

Q. And, then, without such proof it just 


8 

would be a mere guess that this contaminant played 


9 

any role in this cancer? 


10 

A. If you talk about specific substance. 


1 I 

that would be correct. 


1 2 

Q. And also. Doctor, what I'm looking at 


1 3 

as a third criteria, you'd have to know that that 


14 

substance is present in an amount that is more 


1 5 

than a mere trace amount for it to have played a 


16 

role in the individual's cancer; iB that right? 


17 

A. Not necessarily, because there's not a 


1 8 

threshold for carcinogens. 


1 9 

Q. Right. I understand that. 



A. Any amount has the potential to 


21 

initiate a cell, which is the first stage of 


22 

carcinogenesis. 


23 

Q. I understand the theory of no 


2 4 

threshold. You'll agree with me that there are 


25 

other people, there are other scientists who 
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subscribe to the theory that you can identify a 
threshold for a carcinogen? 

A. The threshold which has been suggested 
is age, that you may not reach the age to manifest 
the cancer. You may have died from another 
disease before -- 

Q. Right. But there are scientists -- you 
may be familiar with when the alar scare came out 
a year or so ago with apples -- there were 
scientists lined up on either side of the issue. 
Some said it may be carcinogenic but the amounts 
aren’t that much. Others said we have to get it 
off the shelf. 

So, I’m not trying to persuade you. 

I'm just asking you if you agree that there are 
some reputable scientists who believe that there 
is a threshold level for carcinogens? 



A. Well, you have to make the distinction 

between a practical threshold and a practical 
life. If you eat one apple, it’s unlikely that 


you will get cancer from it. And a theoretical 
threshold, there’s no theoretical threshold. We 
have not been able to show any dose of a 
carcinogen to be safe for scientific reasons. 


AMERICAN NETWORK REPORTING 


http://legacyJibrary.ucSffldUiftKfct(pd37aQaip'nlfciustrydocuments. ucsf.edu/docs/ykxi0001 



1 


GI NZ EL 



AMERICAN NETWORK REPORTING 


http://legacyJibrary.ucSffldUi&K*t(pd37aQaip'nlfciustrydocuments. ucsf.edu/docs/ykxi0001 



What I'm asking you is: On a 

substance-by - substanee evaluation, for each 
substance you will be able to find a level that we 
could agree that is negligible enough, so that 
it's not more likely than not that could have 
played a role in a person's cancer? 

A. If you look at substance in complete 
isolation, you could make the point. You could 
actually, if you have what is called the slope 
factor and the exact daily intake, you could 
compound a risk assessment and give a risk of one 
in ten minus five, something like this. 

But since we have to look at the 
entirety of exposure, we have to add together many 
-- and I quote -- “negligible amounts," which 
will amount to a much higher risk than if the 
person had been exposed to that substance alone. 

In the case of alar, it’s one substance. 

Q. Well, Doctor, I understand 
conceptionally what you're saying. But you'll 
also agree that a Jot of alleged carcinogens are 
metabolized by the body differently, so there's 
not necessarily an additive or synergistic 
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-> 

I think you're in agreement that a 

3 

carcinogen is not a carcinogen until it's ingested 

4 

and metabolized? 

5 

A. In most cases it is metabolized. 

6 

Q. So, it's not - - 

7 

A. It is activated. 

8 

Q. Right. And once it's activated. 

9 

different carcinogens may have different target 

1 0 

organs; is that right? 

11 

A. Correct. 

12 

Q. So, it'ii not absolute that just because 

I 3 

you're exposed to several carcinogens, and they 

14 

all may be negligible, that they definitely add up 

15 

to a substantial risk; is that right? You have to 

1 6 

look at each compound? 

1 7 

MR. BARRETT: 

18 

Object to the form of that question. 

1 9 

A. Again, you are engaging in a scientific 

20 

analysis, which is futile in the case of tobacco. 

21 

Q. (BY MR. MORRISROE) I understand. 

22 

MR. BARRETT: 

23 

Let him finish his answer. 

24 

A. Because we have one entity, which is 

25 

tobacco, which causes cancer. 
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C- < BY MR. MORR1SROE > Well, Doctor, if the 

plaintiffs were willing to stipulate today, and 
you were willing to endorse that, that there will 
be no claims that something that's not inherent in 
tobacco smoke were substantial contributing 
factors to Mr. Horton's death, then we will not be 
obligated to go through this. 

But I don't believe that's the 
plaintiffs' position. We've got interrogatory 
answers. We have a complaint. These things are 
broken out separately and are represented to us 
and to the Court as being substantial contributing 
factors in Mr. Horton's cancer. 

So, since we were not the ones who 
broke them out initially, I don't think it's right 
for you to feel constrained that we cannot look at 
them broken out. 

MR. BARRETT: 

Wait a minute. Let me make an 
objection. You're characterizing some 
interrogatories and responses. And I want to say 
for the record that our responses were to your 
interrogatories. You asked about DDT. You asked 
about DDVP. And you asked about various other 
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carcinogens which have been found to be in 
cigarette smoke. We didn’t -- you know, you asked 
us these questions and we gave you our best 
answers. But you asked the questions. 

MR. MORRISROE: 

I guarantee you the word "contaminant" 
appears in your complaint. 

MR. BARRETT: 

Sure . 

MR. MORRISROE: 

And Dr. Ginzel has testified previously 
about the things you've just identified. We did 
not come up with those alleged contaminants on our 
own. We were just following up things you have 
introduced into the case. 

MR. BARRETT: 

Okay . 

Q* (BY MR. MORRISROE) Anyway, Doctor, you 

agree with the age-old toxicological adage that 
"it's the does that makes the poison"? 

A. Except for carcinogens. Surely, it is 

true if you leave out the threshold issue. We 
know that the higher the dose, the shorter the 
time between exposure and cancer and the greater 
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the incidence of cancer. 

Q. Well, that's what I wanted to — 

s °/ there's a clear-cut dose response 
curve. We do know that greater amounts of 
cigarette consumption cause greater amounts of 
cancer. 

Q- So, we're both in agreement that the 
higher the dose of a potential carcinogen, the 
stronger the response? 

A. The stronger -- the earlier the 

response they have. 

Q. And you mean that in both the 

individual and in the population? 

A. Yes. 

Q- So, if we're dealing with a population 

group that's consuming a product that's 
contaminated with a carcinogen, and they go on for 
a few years, and a certain number of cancers are 
appearing in the population, we are in agreement 
that if that dose of carcinogen were then 
increased, probably more members of the population 
would get cancer. But the numbers, the percentage 
of the population getting the cancer would 
increase? 
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yes. 

So a doBe is important? _ 

A dose is important. 

Even with a carcinogen? 

(Witness nods his head.) .4* 

And I think what we're talking about 
here -- and you've kind of alluded to it a little 
bit earlier -- the question of threshold, if 
you're dealing with the concept of absolute 
safety, is difficult with the carcinogen because 
you may have a carcinogen that has been concluded 
to present a one-in-a-mil1 ion risk of cancer, 

■ ■■ . ; - i 

correct? There are chemicals out there that may 
have that risk estimate? 

A. Yes. 

Q. But the theory is that that’s not safe 

for that one person in a million? 

A. I don't know. 

Q. And that'8 really the basis of what — 

A. This is a good target. We're hoping to 
reduce carcinogens which simply cannot be removed 
from our environment to a level of about 1 in 
100,000 or 1 in 1,000,000. 

Q. So, you agree that a chemical that 
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') 

t 

1 

A . 

Yes . 


3 


Q . 

So a dose is important? 


4 


A . 

A dose is important. 


5 


0. 

Even with a carcinogen? 


6 


A . 

(Witness nods his head.) 


7 


0. 

And 1 think what we’re talking 

about 

8 

here 


and you've kind of alluded to it 

a little 

9 

bit 

earlier -- the question of threshold. 

if 

1 0 

you' 

re dealing with the concept of absolute 

J 1 

safety , 

is difficult with the carcinogen 

because 

1 2 

you 

may 

have a carcinogen that has been concluded 

J 3 

to present a one-in-a-miJ1ion ri6k of cancer. 

I 4 

correct ? 

There are chemicals out there that may 

1 5 

have 

that risk estimate? 


1 6 


A . 

Yes . 


1 7 


Q* 

But the theory is that that's 

not safe 

1 8 

for 

that 

one person in a million? 


I 9 


A . 

I don’t know. 


20 


Q- 

And that’s really the basis of 

what — 

21 


A . 

This is a good target. We're 

hoping to 

22 

reduce carcinogens which simply cannot be 

removed 

23 

from 

our 

environment to a level of about 

1 in 

24 

1 00, 

000 

or 1 in 1 , 000 , 000 . 


25 

i 


Q. 

So, you agree that a chemical 

that 
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presents the risk of cancer -- and you just said 1 
in 1 0 0 , 0 00 would you consider that safe? 

A. "Safe" is a term which has been 
e]iminated. 

Q • I understand that, because for that one 

individual, you make up the cancer. 

A. There are different estimates of risk. 

Q. But you would agree it's probably a 

negligible amount of a carcinogen that would only 
result in cancer in 1 in 100,000? 

A. In a risk benefit consideration. 

C- And if you were faced with a situation 

like that, drinking water, and there was a 
contaminant in drinking water that was allegedly a 
risk of cancer of, say, 1 in 100,000, and someone 
in the population that was drinking that water got 
cancer, you would not be able to say that it was 
the drinking water that did it based on that 
negligible risk? 

A. No, probably not, because there are so 

many other influences in addition. 

Q. We've taken the deposition of a few of 

the people who were at the Methodist church 
meeting and they came back with different ideas of 
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i 

what the Initials for Dichlorvos is. Some people 
thought it was DDT, DDVP, other people thought it 
was different things. 

I assume DDVP was discussed at that 
meeting? It 

A. I guess it may have come up. 

Q. Is it still your opinion that there was 
sufficient amount of DDVP in Nathan Horton's Pall 
Mall cigarettes, so that to a reasonable degree of 
medical certainty that DDVP was a substantial 
contributing cause in his cancer? 

A. This is very difficult. That's almost 
scientifically impossible to answer because it's 
such an overwhelming toxic burden he had to carry 
from tobacco, that it made probably a very small 
difference that he had the DDVP in addition. The 
part of the input was nitrosamines, benzo(a)pyrene 
type substances and many others. 

So it would be impossible to ever find 
out in a complex case. We know that DDVP can 
produce carcinogens in rats. The National 
Toxicological Program, I think it was in '68 or 
so , 

Q. 11 was ’87 . 

_______________ _____ 
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1 

G ] N Z EI, 

2 

what the initials for Dichlorvos is. Some people 

3 

thought it was DDT, DDVP, other people thought it 

4 

was different things. 

5 

I assume DDVP was discussed at that 

6 

meeting? k 

7 

A. I guess it may have come up. 

8 

Q. Is it still your opinion that there was 

9 

sufficient amount of DDVP in Nathan Horton's Pall 

1 0 

Mall cigarettes, so that to a reasonable degree of 

11 

medical certainty that DDVP was a substantial 

1 2 

contributing cause in his cancer? 

1 3 

A. This is very difficult. That's almost 

14 

scientifically impossible to answer because it's 

1 5 

such an overwhelming toxic burden he had to carry 

16 

from tobacco, that it made probably a very small 

3 7 

difference that he had the DDVP in addition. The 

1 8 

part of the input was nitrosamines, benzo(a)pyrene 

1 9 

type substances and many others. 

20 

So it would be impossible to ever find 

21 

out in a complex case. We know that DDVP can 

22 

produce carcinogens in rats. The National 

23 

Toxicological Program, I think it was in *88 or 

24 

so, — 

25 

Q. It was '87. 


I___ - - .- 
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A * ““ '87, has determined that. 

Q. Well, I want to make sure I understand 
what you just said. And if it’s not, you can tell 


Are you testifying today that you are 
unable, to a reasonable degree of medical 
certainty, to say that the DDVP, that the 
plaintiffs' claim was in the Pall Mall cigarettes 
that Mr. Horton smoked, was a substantial 
contributing factor in his cancer and eventual 
demise? 

As 1 said before, any carcinogen can be 
a substantial contributing factor. Let me give 

* 

you an example. If you shoot an animal with a 
buckshot and kill it, and then you want to find 
out which of the pellets killed it. You may find 
in different cases one may .go into the heart, one 
may go into the lungs, open up a. blood vessel here 
or there. It’s a very similar situation. And 
this is reflected in IARC's statement that 
tobacco, in its own right, is a carcinogen. 

Q. Okay. I understand that. And I know 
you think you just answered my question. 

MR. BARRETT: 
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GINZEL 

2 

He did answer your question. You're 

3 

arguing with him. 

4 

MR. MORRISROE: 

5 

No, I haven't started to argue with 

6 

him. I may start to argue with him, but I'm not 

7 

yet . 

G 

MR. BARRETT: 

9 

1 object to the argumentative question. 

H 

Q. (BY MR. MORRISROE) What I’m trying to 

n 

get you to say is: I understand that there are a 

1 2 

realm of possibilities out there and anything is 

13 

possible. I understand that. And in a complex 

14 

situation it may be difficult to point a finger at 

15 

something. 

16 

But in this case it has been ascribed 

1 7 

to that you have art opinion to a reasonable degree 

18 

of medical certainty, that there was sufficient 

19 

DDVP in Mr. Horton 'b cigarettes so that DDVP was a 

20 

substantial contributing factor in his cancer. 

21 

Now, do you agree with that or 

22 

disagree? 

23 

MR. BARRETT: 

24 

I object to the form of that question. 

25 

That misstates his previous testimony. It 
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masstates our interrogatory responses. We never 
asked Dr. Ginzel to identify how much DDVP is in 
the cigarette. That's Preston Leake’s 
deposition. 

MR. M0RR1SR0E: 

That's a separate issue. 

MR. BARRETT: 

That's right. And he doesn't -- you 
know, we've asked him to assume that there is DDVP 
in Pail Mall cigarettes. And based on that, you 
know, based on that assumption, it is his opinion 
that that DDVP is a substantial contributing cause 
to the lung cancer and death in Nathan Horton. 

And that’s what we've said that his 
opinion was, yes, not that it was any amount of 
DDVP. He's not our man to -- not our expert to 
say how much DDVP -- 

Q. (BY MR. MORRISROE) We’ll get into that 

in a minute. Doctor, what I'm trying to get you 
to understand and answer -- and Don'a just 
testified and Don's just given his answer. But 
we're here today to hear what your answers are to 
questions. You've not so far given me a simple 
yes or no to the question. 
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In your opinion, to a reasonable degree 
of medical certainty, was DDVP a substantial 
contributing cause for Mr. Horton's cancer? 

A. Again, I personally object to wording 
it like this because I made the point again and 
again in several depositions that you cannot now 
single out and make statements about single 
compounds. Any carcinogen is a possible or 
probable, or whatever, contributing factor. But, 
whether it was in Mr. Horton's case, I don't know 
how much DDVP is left over in Pall Malls. 

Q. That would be important, wouldn't it? 

A. Not at all because he’s been killed by 
the carcinogens in the tobacco, in tobacco 


itself. 


Now, but that would be important to 


determine whether DDVP played a role? 

A. Not for me. Not at all. 

Q. The amount of DDVP, if there was no 

DDVP in the cigarette, that would not be important 
to determine — 

A. That would not be important because he 

would be killed by the nitrosamines and by the 
polycyclic aromatic hydrocarbons and by several 


AMERICAN NETWORK REPORTING 


http://legacyJibrary.ucSffldUi&K*t(pd37aQaip'nlfciustrydocuments. ucsf.edu/docs/ykxI0001 




GINZEL 


other carcinogens. 


Q. Doctor, I understand your testimony is 
that cigarette smoke is a carcinogen. There's no 
question in my mind you believe that. 

What I'm trying to get you to answer is 
whether DDVP was a substantial contributing factor 
in Mr. Hoiton's lung cancer. 

A. I cannot answer that. 

Q. So you do not have an opinion, to a 

reasonable degree of medical certainty, that 
DDVP -- 

A. Not for that single substance. 

Q. Okay. You have here plaintiffs' 

supplemental responses to various discovery 
requests propounded by defendant the American 
Tobacco Company. 

MR. MORRISROE: 

I'd like to have that marked as Exhibit. 


(Whereupon, document above referred 
to was marked as Defendant's Exhibit No. 13 for 
identification as of this date.) 

Q. (BY MR. MORRISROE) This has been marked 

as an exhibit here, Doctor. That's an extra copy 
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for you. I'm sorry, that's not an extra copy, 
iou can look at that copy. I have an extra copy 
here. 

Have you ever seen this document before 
that you know of? 

A. No, I have not. 

Q. Did you play any role in the 

preparation of this? 

A. If I haven't seen it I cannot have 

played a role. 

Q. Well, that's not necessarily true. You 
could be called on the telphone, correct? 

A. You're right. No, I neither don't know 

about the existence nor about the existence of any 
interrogatories. No, I've never been consulted by 
the Coca Cola Bottling Company. 

Q. On page three -- 

MR. BARRETT: 

It's not fair to ask him about this 
document unless you want him to read it, I can 
tell you that he did not -- we didn't consult with 
him prior to the -- 
MR. MORRISROE: 

I'm not going to ask him to recite it 
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from memory or do anything else I think is 
unfair. if you think what I’m going to do is 


unfair, you can tell me as I do it. But 


on page 


4, Doctor, Interrogatory No. 2, and this is reallj 
in keeping with what we've just been talking 


about . 


The plaintiffs have responded that 


and you can see the response, a two-year animal 
bioassay peer-reviewed by the NTP, reported that 
there was clear evidence of carcinogenic activity 
in male rats, female mice exposed to DDVP. 

That's the NTP study that you talked 
about a little while ago? 

A . Right . 

Q- As I remember, that was in 1967. But I 
think the publication date was probably '89. I 
have a copy of that right here that I'd like to 
show you. We'll have that marked as Exhibit 14. 

(Whereupon, document above referred 
to was marked as Defendant's Exhibit No. 14 for 
identification as of this date.) 

Q. (BY MR. MORRISROE) The title of Exhibit 

14 is "Toxicology and Carcinogenesis Studies of 
Dich1orvos . " And we're in agreement that DDVP is 
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2 

study? 


3 

A. Yes. 


4 

Q* You never reviewed the study itself? 


5 

A . No . 


6 

Q. So you just know that someone has 


7 

characterized it as being positive evidence for 


8 

the fact that DDVP is a carcinogen? 


9 

A. Yes, that the National Toxicology 


1 0 

Volume has characterized it as a carcinogen, that 


11 

I know. 


1 2 

Q. Were you aware that in this study there 


13 

were problems with spontaneous cancers in the 


14 

control animals? 


15 

A. There’s problems on any studies. There 


16 

are spontaneous cancers in animals. 


17 

Q • Are you aware that the study has been 


18 

criticized because there was a high level of -- 


1 9 

A. No, I'm not aware of it. 


20 

Q« I want to point this out to you. Maybe 


21 

this will be useful information for you. On page 


22 

52 of the study -- now, this is the study and it's 


23 

discussion and conclusions. You’ll see in the 


24 

first full paragraph in the right column that 


25 

. 

starts out with "Forestomach squamous cell 
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papillomas occurred in both dosed male and female 
mice with a positive trend." 

The next sentence, "The incidence in 
high dose male mice was greater than that in 
vehicle controls, but the increase was not 
significant." 

So, that means there were cancers in 
the vehicles controlled; is that right? 

A. Well, it was not significant. It may 
be simply a variation, 

Q. Let's flip over to page 53. And the 
first column, it's six lines down, the sentence 
that starts after the (Table A4a) reads: "The 

reason for the high vehicle control incidence is 
unknown." 

You agree that if you have a high 
incidence of cancers in your control vehicles, 
that that could conceivably present a problem for 
a study? 

A. Yes. You may need a much higher number 
of animals to get away from this. 

Q. Were you aware that this NTP study 

reports that in a previous 13 week on DDVP study, 
and in a previous 78 week DDVP study, absolutely 
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no carcinogenic effect was found for DDVP? 

A. No. I have not explored DDVP. 

Q. Well, then, just let me for a second -- 
we'll just look at that on page 52. (Pause) I'm 
sorry for the delay. In the first full paragraph, 
in the first column, it starts out in the 13 week 
studies. This is the first study I was talking 


about . 


You'll see in the middle of the 


paragraph that, "No compound-re 1 ated gross or 
microscopic lesions were found." And then that 
paragraph ends with "no compound-re 1 ated gross or 
microscopic pathological effects were observed." 
MR. BARRETT: 

I'm not going to interrupt you much, 
but I want to say that I want to interpose an 
objection to this entire line of questions. In 
the first place, it's grossly unfair to go in and 
take one sentence out of a 204-page study that the 
doctor has said that he’s not seen before. You've 
handed it to him the first time. And to ask him 
any sort of meaningful question about it, it's not 
fair. It doesn't make sense. It's a waste of 
time. I don't see how it can help you as well as 
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how it can help me. 

A. I do not have any intention to study 

the document either. I don't think it’s 
re 1eva nt . 

MR. MORRISROE: 

Let me answer both counsel and 
yourself. The only reason why I'm going into this 
is this study was listed in the response as proof 
of the fact that DDVP is carcinogenic. And you 
mentioned it earlier today. Now, it turns out you 
mentioned it based on somebody else's intentions. 
But I just wanted -- 

A- I based it on their first ruling, on 
their first publication, that it caused cancer. I 
have not seen the detailed publication. I have 
not seen the criticism of the work, and so on. I 
don’t think it has been listed by IARC yet and 
IARC is very careful. 

Q. (BY MR. MORRISROE) No, that’s true, it 

has not been. You mean DDVP has not been listed 
by other experts? 

A. It’s not listed in my tables which I've 
presented. I’m listing only those compounds as 
carcinogens which IARC has sanctioned to be 
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a carcinogen. They looked at it in '79. 

Obviously, they didn't think it was a carcinogen. 
MR. BARRETT: 

Objection. 

A- No. They would never say they don't 
think it's a carcinogen. That would not be IARC. 
They would say no evidence has been accumulated. 

No data is available. 

Q. (BY MR. MORRISROE) Up until 1987, at 

least, it's your understanding that that was 

I 

| the case? 

A. They would never make a negative 
statement of that sort. It was negative in the 
sense that it is not a carcinogen. They would say 
it has not been tested. No data are available. 

Q■ Well, we're in agreement, then, up 

until 1987, that there was no evidence, as you 
say, that DDVP was a carcinogen? 

A. As I assume from the publication of the 
National Toxicology Program. 

Q. Let's look at the plaintiffs' 
interrogatory answers again on page 5. This is 
the top of the page, small paragraph (b), which 
says "Studies known to ATC," and that’s ATCO, 

AMERICAN NETWORK REPORTING 


http://legacyJibrary.ucSffldUi&K*t(pd37aQaip'nlfciustrydocuments. ucsf.edu/docs/ykxi0001 





86 


1 
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2 

"approximately ten years before 1987, suggested 

3 

the possible carcinogenicity of DDVP. And these 

4 

earlier reports would certainly have caused a 

5 

reasonably prudent manufacturer to immediately 

6 

cease using DDVP." 

7 

You're not in agreement with that 

8 

statement, are you? 

9 

A. Well, if there were data before, if I 

1 0 

were a manufacturer, I would not use anything 

11 

which could possibly be carcinogenic if it can be 

12 

replaced with anything else. 

1 3 

Q. I think we just agreed that up until 

14 

1987, as far as you know, in the literature there 

15 

was no such data? 

16 

MR. BARRETT: 

17 

He testified he didn't know. 

18 

MR. MORRISROE: 

1 9 

I just said that Don, "as you know." 

20 

MR. BARRETT: 

21 

No. You've implied -- your question 

22 

implied that he agreed with you when his answer 

23 

was he did not know. 

24 

MR. MORRISROE: 

25 

Can you read my question back? 
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2 

(The previous question was read 


3 

back . ) 


4 

Q. 1 BY MR. MORRISROE) So, Doctor, I'll 


5 

repeat that question. I think we're on pretty 


6 

firm ground here that it's your testimony here 


7 

today, that as far as you understand the 


8 

literature there was no evidence that DDVP was a 


9 

carcinogen until the NTP report came out in 1987; 


1 0 

is that correct? 


11 

A. I assume so but 1 can’t Bay for 


1 2 

certain. 


13 

Q. Doctor, are you familiar with the fact 


1 4 

that pesticides are regulated by the U.S. 


1 5 

government, the use of pesticides? 


16 

A, Yes. 


17 

Q. Do you know that the USDA, first, and 


18 

then the EPA, took up the responsibility of 


1 9 

regulating DDVP? 


■ 

A. Yes . 


21 

Q. And you’re aware, correct, that DDVP is 


22 

still a legal pesticide for tobacco use? 


23 

A. I’m not aware of that. 


24 

Q* So, you just have no knowledge whether 


25 

you’re able to use that now? 
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A * Ko- I have not worked in the pesticide 


field. 

Q. Would you agree that if DDVP still is a 

legal pesticide for tobacco use, that the 
government has not yet concluded that it presents 
unreasonable health hazards? 

A. That may be the case, yes. But the 

government has not yet concluded several 
substances that they present. So I would not take 
the government's word as the final verdict. I 
would take the verdict of the scientists as the 
final verdict. 

Q. Are you aware of any authoritative 
agency today that considers DDVP a probable 
ca rc i nogen? 

A . No . 

Q. Doctor, I think we've already talked 

about the fact that you have no personal knowledge 
of whether DDVP was actually in Mr. Horton's Pall 
Mall cigarettes; is that correct? 

A. That's correct. 

Q. And, then, you certainly don't have any 

knowledge as to whether any DDVP got into the 
mainstream tobacco smoke that Mr. Horton inhaled? 
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copy of one here. 

(Whereupon, document above referred 
to was marked as Defendant's Exhibit No. 15 for 
identification, as of this date.) 

A. The journal you mean? 


(BY MR. MORRISROE) Yes, this right 


here. 


A. Yes, I have papers. I have reprints. 

I don't think we have it in the library. We have 
reprints. I have requested from it in the past. 

Q. You consider this to be an 

authoritative journal? 

A. Yes. 

Q. And you rely on it in your work? 

A. I don't remember what particular paper 

I'm relying on, but it's one of the journals in 
the area of toxicology. 
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Q. Did you say that you subscribe to it? 

A. No. I said I requested reprints. I 

don't think our library has it. 

0* At the University of Arkansas? 

A. At the University of Arkansas. I k 

remember that I needed papers from that journal. 

Q. bet me just mark -- I have a copy of 
this journal here, which is from December, 1985. 

I'd just like to ask you a couple of quick 
questions about this. 

First of all, are you familiar at all 
with Dr. Frederick Coulston? 

A. No, sir. 

Q. He's listed as the editor. you've 

never encountered him in the area of toxicology or 
pha rmaco1ogy ? 

A. No. 

Q. Dr. Coulston, he has an article -- he 
has an editorial, which is the first thing you 
come to here. Then he has an article that follows 
that up. It's about DDT. We're going to switch 
our initials now. Do you remember ever coming 
across a copy of this? 

A. No. I have not seen that article 
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Q. Did you say that you subscribe to it? 

A. No. I sard I requested reprints. I 

don't think our library has it. 

Q. At the University of Arkansas? 

A. At the University of Arkansas. I 

remember that I needed papers from that journal. 

Q. Let me juBt mark — I have a copy of 

this journal here, which is from December, 1985. 
I'd just like to ask you a couple of quick 
questions about this. 

First of all, are you familiar at all 
with Dr. Frederick Coulaton? 

A. No. sir. 

Q. He's listed as the editor. You've 

never encountered him in the area of toxicology or 
pharmacology? 

A . No . 

Q. Dr. Coulston, he has an article -- he 
has an editorial, which is the first thing you 
come to here. Then he has an article that follows 
that up. it’s about DDT. We’re going to switch 
our initials now. Do you remember ever coming 
across a copy of this? 

A. No. I have not seen that article 
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before . 


Q. You'll see on what is page 330, the 

very bottom of the page, the statement "The 
concept that any chemical that causes a tumor, at 
any dose, in any animal species, shall be banned 
or restricted from human use I think is now put to 
rest once and for all. It has taken 20 years to 
review the concept of whether DDT is a carcinogen 
or not, and this has now been done. DDT is not a 


carcinogen! " 


Do you agree or disagree with that 


statement ? 


A. No, because I would agree with IARC, 
which has listed DDT as a carcinogen, 

Q • So you disagree with this statement 


here? 

A. Right. As far as I remember, DDT is 

listed as a carcinogen by IARC. And this is an 
agreement of the scientific establishment, if you 
will, what you find in IARC. So he may be not 
agreeing with it. 

Q. Right. But what I’m asking you is you 
do not agree with Dr. Coulston's statement here in 
his editorial that DDT is not a carcinogen? 
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- I 1 

i-1 

2 A. If IARC has listed it# which I remember 

3 pretty well that it has, then I do not agree with 

4 this statement. 

5 Q. Let me hand you this. Doctor. I guess 

6 we're at 16. If you were to take the time, which 

7 I'm not going to ask you to do, and you can accept 

8 my representation that you *-- well, you actually 

9 can take the time. It won’t take very much. 

10 Right above the paragraph I just read 

11 to you in Dr. Coulston'i editorial, he refers to a 

12 document that I just gave you. That's the 1984 

13 WHO, which is the World Health Organization, and 

14 the FAO, which is the Food and Agricultural 

15 Organization. And those are both under the 

16 Tuspices of the UN, if you even know or do you 

17 know? 

18 A. Yes. Like IARC? 

19 Q . Yes, like IARC. 

20 (Whereupon document above referred 

21 to was marked as Defendant's Exhibit No. 16 for 

22 identification, as of this date.) 

23 Q. (BY MR. MORRISROE) You agree, also, 

24 that like IARC, the WHO and FAO are authoritative 

25 bodies? 
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GINZ EL 

A . Yes. 

Q. You will see on what is marked as page 

34 of that document, it's four paragraphs down, 
that big paragraph. It starts out with "DDT has 
often been assumed to have a potential for 
carcinogenicity in man, primarily from the 
evidence of its production of an increase in liver 
tumors in mice; although, the causal relationship 
of DDT in such carcinogenicity has never been 
elucidated." 

Do you ogree with that statement? 

A. I take their authority to say so. I 
don't know their experimental pick out. 

Q. Do you have an opinion in this case. 
Doctor, whether DDT in Pall Mall cigarettes was a 
substantial contributing factor to Mr. Horton's 
lung cancer and eventual death? 

A. Again, you come exactly to the same 
situation we have had before, to try to pin down 
one contaminant. 

MR. BARRETTS 

Let's take a break. 

< Rece ss taken. > 

Q. (BY MR. MORRISROE) Doctor, just to pick 

AMERICAN NETWORK REPORTING 


http://legacyJibrary.ucSffldUi&K*t(pd37aQaip'nlfciustrydocuments. ucsf.edu/docs/ykxi0001 




94 


’ ~1 
i-1 










1 

2 

3 

4 

5 

6 

7 

8 
9 

1 D 
1 1 
12 

13 

14 

15 

16 

17 

18 
1 9 
20 
21 
22 

23 

24 

25 


GINZEL 

up, and at the risk of being redundant, to bring 
us back where we were, I had read you a quote from 
the WHO publication I gave you. I’ll read it 
again. It's on page 34. It says, "DDT has often 
been assumed to have a potential for 
carcinogenicity in man, primarily from the 
evidence of its production of an increase in liver 
tumors in mice; alt.hough, the causal relationship 
of DDT in such carcinogenicity has never been 
elucidated." 

There's one other thing I'd like to 
point out to you from this WHO study. On page 35, 
the first full paragraph, "the study reports" -- 
and you'll see in the middle of that paragraph -- 
"all epidemiological studies in man have 
indicated that DDT is not carcinogenic for 
humans." 

And it goes on to say "there’s no 
tumorgenicity in animals that they've tested." 

And, then, finally on that page, which 
is the third paragraph of the page, in the middle 
of that paragraph it says "there is no significant 
risk of DDT-producing tumors in man." 

Now, having all that in front of us, do 
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GI N Z E L 

you dispute anything that the WHO reported on back 
in 1984? 

1 ' m puzzled because I remember pretty 
distinctly that DDT is listed by IARC as a 
carcinogen. But I would have to look it up 
again. 

Q. No, I don't want you to do that. I'll 
help you out, and you can accept my representation 
that there was a high dose mouse test that people 
have interpreted as being positive for cancer. I 
think because of that, IARC has listed DDT, not in 
their high category but in their low category, as 
being some sort of possible carcinogen. 

But the interesting thing here is the 
WHO has shown, from epidemiological studies, that 
there’s no cancer risk for man. They’ve looked at 
the other studies that have been done, and have 
concluded that there's no significant risk of 
DDT-producing tumors in man. 

I guess you don't have anything to 
dispute that, other than your recollection of 
IARC? 

Yes. And I have not really researched 
the area of DDT to any extent and I have no 
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GINZEL 

intention to do it. 

Q. Let me ask you a question that's very 

similar to the question I asked you about DDVP. 

Do you have an opinion in this case, to 
a reasonable degree of medical certainty, that the 
DDT in Pall Mall cigarettes was a substantial 
contributing factor in Mr. Horton's cancer and 
eventual death? 

I cannot answer that because that is 
now very confusing for me. On the basis of the 
IARC, I would say, being a carcinogen recognized 
by 1 ARC, I would rate it as a definitely possible 
contributing factor. I have not Been that before, 
which certainly is to the opposite, and 1 do not 
know what now the net effect of the two opposing 
opinions is. 

But I would say .that it is completely 
unessential whether DDT is now a carcinogen or not 
as regards Horton's cancer. 

Q. 1 understand that position of yours. 

And we don't have to get into that again right 
now. And if you can, answer me yes or no, and 
then give me an explanation if you have to. I 
would like a yes or no answer. 
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G I N Z E I. 


Do you have an opinion today, as we sit 
here, to a reasonable degree of medical certainty, 
that DDT in Pall Mall cigarettes that Nathan 
Horton smoked was a substantial contributing 
factor in Mr. Horton's cancer and death? 

A. I just said I cannot give you an 

opinion now, seeing this new material. 

Q. So the answer is no; is that right? 

A. Right. 

Q. Doctor, another substance, I believe, 

that has come out in this ease that is claimed to 
be a contaminant in Pall Mall cigarettes is maleic 
hydrazide. 

Let me just ask you the question right 
off the bat; Do you have an opinion, to a 
reasonable degree of medical certainty, whether 
the maleic hydrazide in Pall Mall cigarettes that 
Mr. Horton smoked, was a substantial contributing 
factor in Mr. Horton’s lung cancer and death? 

A. As far as I know it can give rise to 

the formation of a nitrosamine. Nitrosamines are 
very potent carcinogens, yes. 

Q. Well, let’s get into, in a minute, what 

the compound can give rise to. 
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Do you have an opinion today, as we sit 
here, to a reasonable degree of medical certainty, 
that DDT in Pall Mall cigarettes that Nathan 
Horton smoked was a substantial contributing 
factor in Mr. Horton's cancer and death? 


A . 

I just 

said I 

cannot give you 

a n 

op i n l o n 

now, seeing this 

new ma t e ria 1 . 


n , 

So the 

a r. s w e r 

is no; is that 

right? 

A . 

Right . 




e. 

Doctor, 

another substance, I 

believe. 


that has come out in this case that is claimed to 
be a contaminant in Pall Mall cigarettes is maleic 
hyd ra zide . 

Let me just ask you the question right 
off the bat: Do you have an opinion, to a 

reasonable degree of medical certainty, whether 
the maleic hydrazide in Pall Mall cigarettes that 
Mr. Horton smoked, was a substantial contributing 
factor in Mr. Horton's lung cancer and death? 

A. As far as I know it can give rise to 

the formation of a nitrosaraine. Nitrosamines are 
very potent carcinogens, yes. 

Q. Kell, let's get into, in a minute, what 

the compound can give rise to. 
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GINZEL 

Are you aware of any authority for the 
proposition that maleic hydrazide itself is a 
probable carcinogen? 

A. Well, as you said earlier, most of what 
we colloquially call a carcinogen are not 
carcinogens until they are activated to be 
carcinogens. And this is the case with maleic 
hydrazide. 

And there was a form of maleic 
hydrazide -- I have not reviewed this now for the 
deposition, but I think I roust have mentioned it 
in the first deposition -- a form, a sort, which 
gave rise to the nitrosamine information, which 
then was changed because of that reason, and which 
was an ingredient in cigarettes and in Pall Mall 
cigarettes . 

Q* 1 understand that. 1 guess thiB is 
somewhat of a difficult question for me to 
phrase. I mean, anything, if I were to pick up 
this piece of paper and set fire to it, that would 
give off nitrosaraines; is that correct? 

A. Not necessarily. It depends on how 
many nitrosamines are in there. But it would 
definitely give off some of the Benzo(a)pyrene 
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TAttl.K9.—Some toxic and tumorigenic agents In indoor 
polluted by tobacco smoke 



environments 


Pollutant 

KVtric oxide 

Nitrogen dioxide 
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WorVrooms 
Re stmt ants 
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SOI7RCX: Jtotlnunn Hal Hecht l WHO). 
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68-410 pg 
40-I90pg 
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67-200 pc. 

Hydrogen cyanide 

Living rooms 

8-122 pE 
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Public places 

20-317 pg 

Formaldehyde 

Living looms 

23-50 |t* 

Acrolein 

Public places 

30-120 pg 

Acetone 

Public places 

360-5.800 ps 

Phenols (vtilnille) 
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N -N i» osoditne thy l am in* 
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Nicotine 
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